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JURISDICTION 
 
 Jurisdiction: This Court has jurisdiction pursuant to Utah Code Ann. 78A-3-
102(3)(j). 
ISSUES PRESENTED FOR REVIEW 
 Appellant asserts the following issues: 
 Issue 1: First Issue: Is the District Court’s final order which grants Summary 
Judgment to Appellee Energy West  (hereinafter “Energy West”)  and against Appellant 
Nickerson Company (hereinafter “Nickerson”) and denying Nickerson’s Motion for 
Summary Judgment against  Energy West correct and proper. 
 Issue 2:  Is the District Court’s final order denying Nickerson’s request to 
repossess its personal property as it did not comply with 70A-2-401, Utah Code 
Annotated, as amended,  correct and proper. 
 
Standard of Review 
 The issues of Unjust Enrichment/Quantum Meruit and Contract Implied in Law 
claims are mixed questions of law and fact.   In the case of Summary Judgment the party 
against whom the judgment has been granted is entitled to have all facts presented and all 
the inferences fairly arising there from considered in a light most favorable to him. Young 
v. Texas Co., 331 P.2d 1099 (Utah 1958) 
 This is an appeal from the District Court’s granting of summary judgment in 
Energy West’s favor and denying Nickerson’s Motion for Summary Judgment. The Court 
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of Appeals views the facts and all reasonable inferences drawn there from in the light 
most favorable to Nickerson.  Arnold Indus v Love, 63 P3d 721 (Utah 2002).  The 
determination of whether summary judgment is appropriate presents a question of law, 
the Court of Appeals accords no deference to the District Court’s decision and instead 
reviews it for correctness.  Hale v. Beckstead  74 P3d 628 (Utah 2003).  The Court of 
Appeals reviews the District Court’s legal conclusions, including those of pure statutory 
interpretation, for correctness, giving no deference to the District Court’s legal 
conclusions.  Pixton vs. State Farm Mut. Auto. Ins. Co. , 809 P2d 746 (Utah Ct. App. 
1991); Lieber v. ITT Hartford Ins. Ctr., Inc., 15 P3d 1030 (Utah 2000). 
 
Statutes, Ordinances, Rules and Regulations 
 The following are the Statutes, Ordinances, Rules and Regulations the Appellate 
Court is asked to consider in this matter:  70A-2-401 Utah Code Annotated (A.2)  and 
Rule 56 of the Utah Rules of Civil Procedure. (A.3) 
 
STATEMENT OF CASE 
Nature of Case 
 This is an appeal from a final Summary Judgment Order of the Third  Judicial 
District Court of Salt Lake County, Salt Lake Department, Civil No. 060900169 and 
entitled “Summary Judgment Order” and granted in favor of Energy West and denying 
the Motion for Summary Judgment of Nickerson. 
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Course of Proceedings 
 1.  Nickerson filed the action in the District Court on January 6, 2006, naming 
only defendant Weyher Construction Company (hereinafter “Wehyer”).  (R. 1-3) 
 2.  Nickerson filed an amended complaint on June 28, 2007,  (R. 68-73) adding 
Energy West as well as Genwal and Employers Mutual Casualty Company.  Energy West 
was served and filed its second amended answer and crossclaim on  February 5, 2008. (R. 
131-147)  The answer of Energy West set froth the following affirmative defenses; (a) 
payment, (b) express or implied release, (c) lack of privity, (d) indispensable parties, (e) 
express contract between Nickerson and Defendant Wehyer, (f) Energy West does not 
possess the subject property, (g) estoppel, (h) waiver, (i) breach of others, (j) hold 
harmless agreement between energy West and Weyher, (k) breach of contract, (l) 
Nickerson’s delay, (m) failure to mitigate, (n) Nickerson own culpable conduct, and (o) 
offset. 
 3.  On April 24, 2008, Nickerson was granted Summary Judgment against 
Weyher for the full amount of its claim, in the total amount of $98,135.79 . No appeal has 
been taken from this judgment. (R. 153) 
 4.  On  October 23, 2008 Nickerson filed its motion for summary judgment 
against Energy West. (R. 171-200; R. 285-288) On November 19, 2008 Energy West 
replied to Nickerson’s motion for summary judgment and filed its cross-motion for 
summary judgment against Nickerson. (R. 202-284, R.290-298) 
 5.  On January 22, 2009 the court heard oral arguments on the motions. (R. 302) 
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Disposition in Lower Court 
 The District Court granted Energy West’s  Motion for summary judgment and 
denied Nickerson’s motion for summary judgment and an order was entered by the lower 
court on February 19, 2009 from which this appeal is taken. 
  
Factual Summary 
 1. Weyher is a Utah Limited Liability Company doing business in the State of 
Utah and was hired as the General Contractor on a project referred to as the Water 
Treatment Plant.  (R. 238, para. 1-3; R 313, para. 3) 
 2.  Energy West  is a corporation authorized to do and is doing business in the 
State of Utah  (R. 172, para. 2) 
 3.  Nickerson is a Utah Corporation in good standing doing business in the State 
of Utah. (R 173, para. 4) 
 4.  In April 2004, Energy West, Defendant Genwal Resources, Inc. and Castle 
Valley Special Service District (hereinafter “CVSSD”) entered into an agreement titled 
Water Treatment Plant Agreement, Little Bear Spring, Huntington Canyon, concerning 
the construction of an addition to CVSSD’s water treatment plant (hereinafter “the 
Project”).  In July 2004, Energy West and Genwal agreed in writing to share the cost of 
the project. (R.238, para.1-2.; R.313, para. 1-2) 
 5.  Weyher provided both a payment bond and a performance bond for the 
Project, naming Energy West and Genwal as “Owner” pursuant to sections 14-1-18 and 
19 of the Utah Code.  Employers Mutual Insurance Company is the obligor on the bonds. 
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(R. 238, para. 4; R 313, para. 4).  Claim was made against the bonds but alleged to be 
made untimely. 
 6.  On or about  May 26, 2004 Appellant submitted a bid to supply and install 
certain pumps on the  project which bid was accepted by Wehyer. The bid was subject to 
approval by the project engineers.  The engineers on the project were Bowen, Collins & 
Associates and reported to Energy West and to CVSSD.   (R. 239, para. 5-6;  R. 173,) 
7.  The pumps that were supplied are specialty pumps that needed to be 
manufactured out of state and shipped to the Nickerson for installation at the project site. 
(R.239, para. 7; R.173, para. 6; R. 206; para. 6) 
 8.  Nickerson and Weyher entered into an agreement for the purchase and 
installation the subject pumps. The agreement defaulted due to nonpayment by the 
Weyher.   On August 5, 2004, Nickerson received from Weyher a purchase order for the 
pumps. (R. 173-174, para. 7). The pumps were invoiced to Weyher.  (R.32) 
 9. On or about May 4, 2005, Nickerson delivered the pumps and the pumps were 
installed on the project and tested on the site.  The pumps and their installation were 
accepted by the project owner Energy West and/or CVSSD on August 23, 2005. (R. 314, 
para.8) The pumps have been installed and are working properly.  There have been no 
complaints or problems with either the pumps or their installation.  The pumps have not 
been returned to Nickerson.  There is no express contract between Nickerson, Energy 
West or  CVSSD.  (R. 239, para. 8; R. 261; R. 201, para. 12; R.174, para. 8).  
 10.  Weyher was to pay for the services and merchandise provided by the 
Nickerson.  (R.174, para. 9, 12; R. 32) 
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 11.  Energy West paid Weyher in full for the project under the terms of 
documents entitled “Settlement Agreement” and dated February 7, 2006. (R. 239, para. 9; 
R. 194-195; R 314, para. 9) 
 12.  Weyher defaulted under the terms of the agreement between it and 
Nickerson.  Nickerson commenced suit to recover payment of the money due and owing. 
On January 6, 2006 naming Weyher as the defendant.  On June 28, 2007, Nickerson filed 
an amended complaint adding Energy West, Genwal and Employers Mutual. (R. 1-2; R. 
68-73) 
 13. Nickerson fully complied with the terms of the agreement between it and 
Weyher and the Weyher failed to pay the sum due and owing to Nickerson. (R. 261) 
Nickerson has not released any of its claims to the sums due and owing or to the right of 
possession of the pumps. (R. 174, para. 11; R. 32) 
 14. Nickerson was granted judgment by the District Court, Salt Lake Department 
against Weyher on April 20, 2008 in the total sum of $98,135.79. (R. 153)  This 
judgment is still unpaid.  Based upon information and belief, Weyher is now an insolvent 
company. 
 15.  Energy West and CVSSD knew of the problems between Weyher and 
Nickerson and accepted the pumps with full knowledge of this pending dispute.  (R. 194-
195) 
 16.  These types of pumps are considered personal property. (R. 315) 
 17.  There is no express contract between Energy West, Genwal Resources and/or 
CVSSD with Nickerson.  The only express contact is between Nickerson and Weyher.  
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Summary of Argument 
 Nickerson is seeking to recover its property or the value of its property from 
Energy West, as the owner of a project which pumps were supplied, under the theories of 
Quantum Meriut/ Implied Contract and/or repossession of the subject pumps.  It is 
Nickerson’s position that Energy West  benefited unjustly from the actions of Nickerson 
and acted together with the General Contractor, Weyher, on the project to deprive 
Nickerson for payment for its pumps. 
Argument 
Issue 1 
 Unjust Enrichment/Implied Contract 
 A. “There are two branches of quantum merit: (1) contracts implied in law, also 
know as quasi-contracts or unjust enrichment, which are not actions to enforce a contract 
but are actually actions to require restitution; and (2) contracts implied in fact, which are 
contract established by conduct.” Knight v Post, 748 P2d 1097, 1100 (Utah 1988) 
 “Unjust enrichment of a person occurs when he has or retains money or benefits 
which in justice and equity belong to another” Commercial Fixtures & Furnishings, Inc. 
vs. Adams 564 P2d 773, 776 (Utah 1977),  (American Towers Owners Association, Inc. 
vs. CCI Mechanical, Inc. 930 P2d 1182, 1192 (Utah 1996), Baugh v Darley, 184 P2d 
335, 337 (Utah 1947), EPIC v. Salt Lake County, 167 P3d 1080, 1083 (Utah 2007). 
As stated in Commercial Fixtures & Furnishings, Inc. vs Adams, 564 P2d 773, 
774  “The mere fact that a third person benefits from a contract between two others does 
not make such a third person liable in Quasi-contract, unjust enrichment, or restitution  
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(citation omitted).  There must be some misleading act, request for services, or the like to 
support such an action.”  
 The pumps until paid for are the personal property of Nickerson. The District 
Court did rule that the pumps were the personal property of Nickerson. They have not 
become fixtures. It is Nickerson’s position that title will not passed to anyone until the 
pumps are paid for in full.   There is clearly a benefit conferred upon Energy West by  
requesting, accepting, taking and using these pumps and then transferring the pumps to 
CVSSD.  This benefit is unjust. The actions between Weyher and Energy West allowed 
Energy West to fulfill its contracts obligations with Weyher and CVSSD which conferred 
a  direct benefit to Energy West.  It allowed Energy West to complete its contractual 
obligations to CVSSD. Energy West settled with Weyher only after Nickerson had filed 
its complaint against Weyher allowing it to complete its contractual obligations to 
Weyher. Energy West (and CVSSD) knew of the existence of Nickerson both prior to 
and after the “settlement agreement” and transfer of the pumps to CVSSD.  Energy West  
knew the pumps were not paid for, knew of the dispute between Nickerson and Wehyer 
and chose to ignore the dispute or to resolve around it to the determent of Nickerson.  
Energy West needed the pumps to fulfill all its other contractual obligations. For Energy 
West to retain the benefit without payment of the value of the pumps would be unfair, 
unjust and inequitable.  
 The “settlement agreement” specifically identifies Nickerson and its dispute with 
Weyher. (R. 194-195) 
 It is understood that  generally, “one must first exhaust his legal remedies before 
he may recover on the basis of the equitable doctrine of quantum meruit.” John Homes 
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Constr. vs. R.A McKell, 101 P3d 833, 837 (Utah App. 2004), quoting Knight v Post, 748 
P2d 1097, 1099 (Utah App. 1988). Nickerson received judgment against Weyher on 
April 20, 2008 and has attempted to use what remedies it has available to recover its 
losses after it received its judgment.  Claim on the bonds by Nickerson were made after 
the judgment was rendered against Weyher and the dispute was resolved in Nickerson’s 
favor.  
 The above actions of Energy West also support liability in quasi contract or a 
contract implied in fact.  The underlying purpose of the remedy is to ‘restore to a plaintiff 
a benefit unjustly enjoyed by a defendant’ American Towers Owners Assoc. v CCI 
Mechanical, 930 P2d 1182, 1192 (Utah 1996). 
 B.  Nickerson has a valid existing judgment against the only person with 
which it had an express contract.  It appears the above actions by Energy West assisted 
Weyher to deprive Nickerson of its property.  There is no express contract between 
Nickerson and Energy West and thus its recourse and only remedy is to seek recovery of 
its property or payment of the value of the property from Energy West under the theory 
of Quantum Merit/Implied Contract.  It appears that recovery against Weyher is unlikely. 
 These pumps have not been paid for by any entity or person and have not been 
returned in spite of repeated requests.  The subject pumps were sold,  installed and have 
been accepted by all parties. There is no express contract between Nickerson and Energy 
West which covers this subject matter. There is no bona fide purchaser or buyer in the 
ordinary course of business of these pumps and they should be paid for or restored to 
their rightful owner, Nickerson. 
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Issue 2 
Repossession of Pumps 
Repossession of Pumps/Restitution 
 It is clear under the matter of Nickerson Pump & Machinery Co. vs. State Tax 
Commission, 12 Utah 2d 30 (1961)  and ruled by the District Court that these types of 
pumps are considered personal property. (R. 315)   These pumps have not been paid for 
by any entity or person and have not been returned in spite of repeated requests.  The 
subject pumps were sold,  installed and are working properly.  Energy West turned over 
possession of the pumps to CVSSD making it more difficult to seek return of Nickerson’s 
pumps.  CVSSD that has the possession of the pumps. There is no bona fide purchaser or 
buyer in the ordinary course of business of these pumps from Nickerson and they should 
be returned and restored to their rightful owner. 
 The court on its own initiative raised the issue as to whether or not 70A-2-401 
UCA (A.2) applied in this matter.  This was not addressed or briefed by either party.  The 
court ruled that “unless otherwise explicitly agreed, title passes to the buyer at the time 
and place at which the seller completes his performance with reference to the physical 
delivery of goods. Title to the pumps passed to Energy West when the pumps were 
delivered and installed at the project”. (R.315).   
This presupposes that there was a contract between Nickerson and Energy West 
of which Energy West has argued does not exist.  The only express contract was between 
Nickerson and Wehyer.   The express contract between Nickerson and Weyher states that 
title does not pass until the pumps are paid for in full. It would seem that Energy West 
must admit to an equitable contract between it and Nickerson for 70A-2-401 UCA to 
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apply.  If so, then Energy West should be held liable to pay for the pumps under the 
above implied contract theories or it should return the pumps.   
As part of the agreement between Nickerson and Weyher it was expressly agreed 
that “ownership, title and right of unrestricted repossession of the below listed property, 
shall remain with the Nickerson Co. Inc. until paid for in full”. (R. 32).  This seems to 
make it clear that 70A-2-401 UCA should not apply.  Nickerson has title and right to 
possession as agreed. 
Conclusion 
 Plaintiff’s Motion for summary Judgment should be granted and Defendant 
Energy West’s Motion for Summary Judgment should be denied.  Plaintiff should be 
restored possession of the subject pumps or paid their fair market value.  The defendants 
should not be allowed to deprive the plaintiff of its property or the value thereof. 
DATED:  July 10, 2009. 
      ___________________________ 
      Kyle W. Jones 
      Attorney for Nickerson Company 
      Appellant 
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